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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 05-3317

Jack F. Thwaites, Appellant,

v.

R. James Nicholson,

Secretary of Veterans Affairs, Appellee.

Before MOORMAN, Judge.



O R D E R

Note:  Pursuant to U.S. Vet. App. R. 30(a),



this action may not be cited as precedent.
The represented appellant, Jack F. Thwaites, appeals an October 31, 2005, decision of the Board of Veterans' Appeals (Board) that, among other things, denied service connection for diabetes mellitus resulting from exposure to herbicides in service during the Vietnam era.  The appellant and the Secretary have filed briefs and the appellant has filed a reply brief.  This appeal is timely, and the Court has jurisdiction pursuant to 38 U.S.C. §§ 7252(a) and 7266(a) to review this decision for which single-judge disposition is appropriate.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the reasons that follow, the Court will reverse the Board's decision to the extent it denied Mr. Thwaites the presumption of exposure to herbicides pursuant to 38 C.F.R. §. 3.307(a)(6)(iii), and remand for readjudication consistent with this decision.  Furthermore, the Board's denial of his claims for service connection for circulatory disorder, glaucoma, hypertension, kidney disease, interventricular bleeding, residuals of a stroke, and seizure disorder, all claimed as the result of diabetes mellitus, is vacated and remanded as these claims are dependent and inextricably intertwined with Mr. Thwaites' claim for service connection for diabetes mellitus.

Mr. Thwaites served on active duty in the U.S. Navy from October 1965 to July 1969, including service in the waters off the shores of Vietnam aboard both the U.S.S. Constellation and the U.S.S. Hornet.  Record (R.) at 27, 129, 284, 619.  Mr. Thwaites received the Vietnam Service Medal (VSM), with one bronze star, the Vietnam Campaign Medal, and the National Defense Service Medal, as a result of his service.  R. at 27.  On February 1, 2002, Mr. Thwaites filed a claim for service connection for, among other things, diabetes mellitus, which first manifested in 1989, and asserted that all of his illnesses, including diabetes mellitus, were the result of exposure to Agent Orange during his service, or at the very least that his diabetes mellitus was the result of exposure to Agent Orange and that the remaining illnesses were the result of his diabetes mellitus.  R. at 144-58.  In September 2002, the regional office (RO) denied service connection for diabetes mellitus after finding that there was no evidence that Mr. Thwaites was ever in Vietnam, and also denied service connection for his other illnesses.  R. at 276-78.  Mr. Thwaites appealed, and in October 2005, the Board issued the decision on appeal.  

In the decision on appeal, the Board found that although Mr. Thwaites "unquestionably has diabetes mellitus," because there was no "official documentation" indicating that Mr. Thwaites was ever in Vietnam, nor any indication that any of the ships Mr. Thwaites served on ever "made landfall" in Vietnam, Mr. Thwaites was not entitled to the presumption of exposure to herbicides pursuant to 38 C.F.R. § 3.307(a)(6)(iii) (2005).  Regarding Mr. Thwaites' testimony and the lay statements submitted by his family, the Board did not find this evidence credible because it was not documented in any way.  Rather, without any evidence supporting such a conclusion, the Board stated that "it would be highly improbable for the veteran to have set foot in Vietnam when he served aboard an aircraft carrier, since he could have been flown to another ship or back to his home port, without changing planes in Vietnam."  R. at 17.  The Board subsequently denied service connection for diabetes mellitus on both a presumptive and direct basis, and denied service connection on a direct, presumptive, and secondary basis for his other illnesses.

The appellant makes four assertions of error on appeal.  First, he argues that the Board misinterpreted and misapplied the presumption of exposure to herbicides during service pursuant to 38 U.S.C. § 1116(f), and thus, the Board's decision should be reversed.  In the alternative, the appellant next maintains that the Board's statement of reasons and bases is inadequate because it failed to apply correctly the presumption under 38 U.S.C. § 1116(f) and remand is required.  The appellant then asserts that the Board's determination that he did not set foot on land in Vietnam is clearly erroneous and should be set aside.  Finally, the appellant argues that the Board misinterpreted and misapplied the substantive rules regarding presumption of exposure to herbicides as set forth in VA's Adjudication Procedure Manual (M21-1).  In response, the Secretary maintains that a remand is required pursuant to the Court's decision in Haas v. Nicholson, 20 Vet.App. 257 (2006).  

In this case, the Board's finding that the appellant was not entitled to application of the presumption of exposure to herbicides during service must be reversed because it is based on an erroneous interpretation of 38 U.S.C. § 1116(f) and 38 U.S.C. § 3.307(a)(6)(iii).  See 38 U.S.C. § 7261(a)(3)(A); Haas, 20 Vet.App. at 279.  The appellant's situation in this case mirrors that of the appellant in Haas, supra.  In Haas, the appellant served during the Vietnam era on a ship patrolling the coastline.  As a result of his service, he also received the VSM.  The Board denied the appellant service connection on the basis that he never set foot on land in Vietnam.  See Haas, 20 Vet.App. at 260-61.  In reviewing VA's interpretation of the statute and its implementing regulation, the Court determined that VA's interpretation of its own regulation, 38 C.F.R. § 3.307(a)(6)(iii), in which it restricted "service in the Republic of Vietnam" to actually setting foot on land in the Republic of Vietnam, was "inconsistent with prior, consistently held agency views, plainly erroneous in light of its interpretation of legislative history, and unreasonable."  Haas, 20 Vet.App. at 270.  The Court concluded that § 3.307(a)(6)(iii) "must be read to include at least service of the nature described by the appellant, that is service in the waters near the shore of Vietnam, without regard to actual  visitation or duty on land in the Republic of Vietnam," and that part III, paragraph 4.24(g) of the M21-1 that was in effect prior to VA's February 2002 ultra vires rescission of that provision, was controlling.  Haas, 20 Vet.App. at 273, 279.  That provision required application of the presumption in cases in which the veteran received the VSM and also required VA to conduct additional development in cases in which a veteran served on a ship in the waters offshore of Vietnam but did not receive the VSM.  Haas, 20 Vet.App. at 272, 276-79.  

The same M21-1 provision that controlled in Haas, supra, controls in the instant case.  In the instant case, the appellant was awarded the VSM as a result of his service aboard the U.S.S. Constellation and U.S.S. Hornet during the Vietnam era.  Therefore, if the Board finds that the appellant's diabetes mellitus has manifested to a degree of 10% or more disabling, service connection should be granted on a presumptive basis.  See 38 U.S.C. § 3.307(a)(6)(ii) (2005); M21-1, part III, para. 4.24(g).  Because the Board's decision was based on an erroneous interpretation of the statute and implementing regulation, the Court will reverse the Board's determination that the appellant was not entitled to application of the presumption of exposure to herbicides during service.  Haas, 20 Vet.App. at 279.  Because the Board determined only that the appellant "unquestionably" has diabetes mellitus and did not conclude that his disability had manifested to a degree of 10% or more disabling, a remand is required for the Board to make this determination in the first instance.  See Haas, 20 Vet.App. at 279 (noting that although Board did not challenge diagnosis of diabetes mellitus, remand was still required for the Board to determine whether diabetes mellitus had manifested to a degree of 10% or more pursuant to 38 C.F.R. § 3.307(a)(6)(ii) in order to grant service connection); cf. R. at 573 (noting that the appellant currently takes insulin injections every morning and evening); 38 C.F.R. § 4.120, Diagnostic Code 7913 (2005) (noting that a 20% disability rating is warranted where veteran requires insulin injections to control diabetes mellitus).  Furthermore, because the appellant's claims for secondary service connection are dependent on the Board's determination regarding service connection for diabetes mellitus, the Court will vacate and remand the Board's decision as to those claims as well.  See Haas, 20 Vet.App. at 279; see also Bagwell v. Derwinski, 9 Vet.App. 337, 339-40 (1996); Harris v. Derwinski, 1 Vet.App. 180, 183 (1991).

The Court notes that regardless of the Board's misinterpretation of 38 U.S.C. § 1116(f) and 38 C.F.R. § 3.307(a)(6)(iii), remand would otherwise be warranted in this case because of the Board's failure to provide an adequate statement of reasons and bases for its decision.  The Board must include in its decision a written statement of the reasons or bases for its findings and conclusions, adequate to enable an appellant to understand the precise basis for the Board's decision as well as to facilitate review in this Court.  See  38  U.S.C. § 7104(d)(1);  Allday v. Brown, 7 Vet.App. 517, 527 (1995); Gilbert v. Derwinski, 1 Vet.App. 49, 56-57 (1990).  To comply with this requirement, the Board must analyze the credibility and probative value of the evidence, account for the evidence that it finds to be persuasive or unpersuasive, and provide the reasons for its rejection of any material evidence favorable to the claimant.  See Caluza v. Brown, 7 Vet.App. 498, 506 (1995), aff’d per curiam, 78 F.3d. 604 (Fed. Cir. 1996) (table); Gilbert, 1 Vet.App. at 57. In this case, the Board disregarded the only evidence of record – the appellant's testimony and various lay statements submitted by friends and family members, and service personnel records reporting that the appellant was given temporary leave to fly home for a family medical emergency – and chose instead to rely on its own  assumption, unsupported by the record, that the appellant's service on an aircraft carrier  ipso facto would have made it unnecessary for him to transition in Vietnam from short range aircraft to longer range transport aircraft for his journey home for his infant son's surgery.  There is no evidence of record supporting this assumption, and as such, the Court cannot conclude that the Board complied with 38 U.S.C. § 7104(d).

Upon remand, the appellant is free to argue these issues and present any additional evidence and arguments to the Board, and the Board is required to consider them.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002); Kutscherousky v. West, 12 Vet.App. 369, 372 (1999) (per curiam order).  The Court notes that recently, pursuant to Rule 30(b) of the Court's Rules of Practice and Procedure, the appellant filed a copy of the Board Chairman's Memorandum No. 01-06-24, dated September 21, 2006, which was issued in response to the Court's decision in Haas, supra, and requires that the Board stay all cases that might be affected by the Court's decision in Haas while the Secretary appeals that decision to the U.S. Court of Appeals for the Federal Circuit.  The Court cautions the Secretary that it is "not proper to stay the processing of claims in which the lawful judgment of the Court reversing the Board's decision has been entered, no appeal has been taken, and the mandate of the Court has been entered."  Caudill v. Nicholson, 20 Vet.App. 294, 296 (2006) (Kasold, J., concurring).  The Court expects the Secretary to provide expeditious treatment of these matters pursuant to 38 U.S.C. § 5109B, 7112.

Upon consideration of the foregoing, it is

ORDERED that the Board's October 31, 2005, decision is REVERSED to the extent that the Board denied the appellant the application of the presumption of exposure to herbicides.  It is further

ORDERED that the Board's decision denying service connection for diabetes mellitus on a presumptive basis is VACATED and REMANDED for readjudication consistent with this decision.  It is further 

ORDERED that the Board's decision denying secondary service connection for a circulatory disorder, glaucoma, hypertension, kidney disease, interventricular bleeding, residuals of a stroke, and a seizure disorder, all claimed as the result of diabetes mellitus, is VACATED and REMANDED for readjudication consistent with this decision.

DATED:  October 16, 2006
BY THE COURT:

WILLIAM A. MOORMAN
Judge

