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On appeal from the Department of Veterans Affairs Regional Office in New York,  New York 

THE ISSUE 

Entitlement to service connection for diabetes mellitus, type  II claimed as secondary to herbicide exposure in service. 

REPRESENTATION 

Appellant represented by:
The American Legion 

ATTORNEY FOR THE BOARD 

D. Bredehorst, Associate Counsel 

INTRODUCTION 

The veteran had active military service from April 1970 to  January 1974. 

This matter comes to the Board of Veterans' Appeals (Board)  on appeal from a July 2002 rating decision of the Department  of Veterans Affairs (VA) Regional Office (RO) in New York,  New York, that denied service connection for diabetes  mellitus, type II. 

The Board notes that the RO received the veteran's  application for benefits in May 2002.  The veteran checked  the box for question 1 on the first page that indicated he  was applying for compensation and pension.  In addition, the  veteran filled out Part D, which applies to pension claims.   Since only the claims for disability compensation  have been  adjudicated, the claim for pension is referred to the RO for  appropriate action. 

FINDINGS OF FACT 

1.  All of the evidence necessary for an equitable  disposition of the claim has been obtained by the RO. 

2.  The veteran served off the coast of Vietnam during the  Vietnam era and it is presumed he was exposed to Agent  Orange. 

3.  Diabetes mellitus, type II is a disease that the  Secretary of the Department of Veterans Affairs has  determined to have a positive association with Agent Orange  exposure exists. 

4.  The veteran's diabetes mellitus, type II is presumed to  be related to service. 

CONCLUSION OF LAW 

Diabetes mellitus was incurred during service.  38 U.S.C.A.  §§ 1101, 1110, 1116, 5103, 5103A, 5107 (West 2002); 38 C.F.R.  §§ 3.307, 3.309, 3.313 (2003). 

REASONS AND BASES FOR FINDINGS AND CONCLUSION 

On November 9, 2000, the Veterans Claims Assistance Act of  

2000 (VCAA) was signed into law.  See 38 U.S.C.A. §§ 5100,  

5102, 5103, 5103A, and 5107 (West 2002).  In addition, VA  promulgated regulations to implement the provisions of the  law.  See 38 C.F.R. §§ 3.102, 3.156(a), 3.159, 3.326(a)  

(2003).   

The Act and implementing regulations essentially eliminate  the concept of a well-grounded claim.  38 U.S.C.A. § 5107(a)  

(West 2002); 38 C.F.R. § 3.102 (2003).  They also include an  enhanced duty on the part of VA to notify a claimant of the  information and evidence needed to substantiate a claim.   

38 U.S.C.A. § 5103 (West 2002); 38 C.F.R. § 3.159(b) (2003).   In addition, they define the obligation of VA with respect to  its duty to assist the claimant in obtaining evidence.   

38 U.S.C.A. § 5103A (West 2002); 38 C.F.R. § 3.159(c) (2003).   

As the favorable outcome that is explained below does not  prejudice to the veteran, no additional information,  evidence, or discussion of VCAA compliance or related  invalidated portions of regulations is necessary to decide  the claim. 

Factual Background 

The veteran's DD Form 214 indicated he received a Vietnam  Service Medal and a Vietnam Campaign Medal.  His military  occupation specialty was engineer. 

As part of his claim, which was received in May 2002, the  veteran contended that while on board the USS William H.  Standley, he was in direct contact with gun ships that had  been deployed to land and returned to the ship.  In addition,  he refueled helicopters that had landed in Vietnam. 

Information received from the National Personnel Records  Center indicated that he served in the combat zone off the  coast of Vietnam during periods from February 1971 to June  

1971. 

Private medical records dated from July 1997 to April 2002  from Capital Care Family Practice indicated that the veteran  had a diagnosis of diabetes mellitus, type II.  Treatment  included diet and medication. 

Analysis 

The veteran contends that his exposure to Agent Orange while  serving off the coast of Vietnam caused diabetes mellitus and  that service connection is warranted based on such service. 

Service connection may be established for a disability  resulting from disease or injury incurred in or aggravated by  active service.  38 U.S.C.A. § 1110.  Service connection may  be granted for any disease diagnosed after discharge, when  all of the evidence establishes that the disease was incurred  in service.  38 C.F.R. § 3.303. 

For purposes of establishing service connection for a  disability resulting from exposure to a herbicide agent, a  veteran who had active service in the Republic of Vietnam  during the period beginning on January 9, 1962, and ending on  May 7, 1975, will be presumed to have been exposed to an  herbicide agent during that service.  38 U.S.C.A. § 1116(f)  

(West 2002).  Service in Vietnam includes service in the  waters offshore, or service in other locations if the  conditions of service involve duty or visitation in Vietnam.   

38 C.F.R. § 3.313(a). 

The presumption of exposure may be rebutted by affirmative  evidence to establish that the veteran was not exposed to any  such agent during service.  38  C.F.R. § 3.307(a)(6)(iii). 

When a veteran who is presumed to have been exposed to an  herbicide agent during service develops any of the disorders  listed in 38 C.F.R. § 3.309(e), which have been shown to be  caused by exposure to Agent Orange, and the disorder is  disabling to a degree of 10 percent or more following his  service in the Republic of Vietnam, then the disorder shall  be presumed to have been incurred during service.   

38 U.S.C.A. § 1116; 38 C.F.R. §§ 3.307, 3.309(e).   

As shown by the evidence, the veteran was diagnosed as having  diabetes mellitus, which is one of the diseases presumed to  be due to herbicide exposure.  The medical records also  indicated that the disease was manifested to a compensable  degree.  The veteran's service records indicated that he  served in the combat zone off the coast of Vietnam.  Such  service falls within the definition of qualifying service to  trigger the presumption of exposure, as indicated by  

38 C.F.R. § 3.313. 

Based on the foregoing, the criteria for presumptive service  connection is satisfied, and; hence, the Board may presume  that the veteran's diabetes mellitus type II was incurred  during service.  Accordingly, service connection for diabetes  mellitus is warranted.   

ORDER 

Service connection for diabetes mellitus, type II is granted. 

____________________________________________

RENÉE M. PELLETIER Veterans Law Judge, Board of Veterans' Appeals 

